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| UNITED STATES DISTRICT COURT
9| WESTERN DISTRICT OF WASHINGTON
| T SCATTLE
*~ 1 AT SEATTLE
U r b
¢y | COLUMBIA RIVER ALLIANCE FOR '
\.E‘ WURTURING THE ENVIRONMENT,
] 12 NO. COD-2311R |
U Plaintiff,
13 | ORDER IENYING HOTIONS TO
v. 1 TRANSFER AND TO DISMIES |
& |
NATIONAL MRRINE FISHERIES
15 SERVICE, et al., .
6 Sefendants.
17 |
§ NORTHWEST ENVIRONMENTAL
18 | AWNODCATES, e al.
NO. CO0-235R
'?L Plaintiffs,
-
20 § 0 {conzol idated)
Cy NATTONAL MARINE FISHERIES
aERVICE,
2 <
23 Calendant . |
e |
THIS MATTER comes bafore the court upon two motions by tha
23
_51| defendants: a4 motion to transfer and a motlon to dismiss for lack
2
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1| of subject marser jurisdiction. Having reviewed the papers filed

21 in aupport of ang in eppositiocn to These motions, the sourt danies

i them.- l
4 ]
~ I. BACKGROUND

5 Plaintifss are environmencal anc commercial fishing organiza-

~igns that challenge =he National Marine Fisharias Service's

i ("NMF5~) Biologicali Opinicn (“BiQp”} evaluat:ng the U.5. Army

b: Corps of Engineers’ ("Corps™| Lower Coldmbisa Biver Channel Deapan~
" ing Project ("Project”™).’ ODefendants are Lhe #MFS and the inter-
3| vening Ports of Oregon ano Washingten (“Forts®j.! The plaintiffs

contend that the BiOp for the Froject represents an abdication of |

1al| MMFS' responsibilities to prolect Ja.mon anc steelhead stocks

|| listed pursuant to the Endangered Species Act (“ESA").

18 Defendants move to transfer this case to the District ef

17| Oreqon, contending that it Ls substantially related to saveral

18
19 -
The court finds that aral argumant on those motions 19
s | UNnecessary due tn the detailed briefing by the parties,
2y 1 This case consclidates two casas, one brought by

Northwest Environmanta Advocates, American Rivers, Trout

29 | Unlimited. Pacific Coast Federation of Fisnermen®s Associations,
and the Institute for Fisheries Meseazch (collectively, "NWEA™),

21|l and ancther brought py Columbia River Alliance £or Nurturing Che

Environmant (“CRANE™|

. The "“pPorts of Oregen”™ are the Ports of S5t. Helens and
25 | ps=tland. The "Ports of Washington™ are the Porcs of Vancouver,

Kalama, and Longview.
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cases proasided over by District Judge Maleolm F. Marsh and that

ather convenierce Factcrs welgh in favor of 4 transfer, De fan~

dants alsc move to dismiss this case for lack ot sibject matter

jurisdiction, contendirg that plaintiffs" chal.snge %o the Bi10p 15

not ripe for review and that plaintiffs lack standing ke bring

this suig.”

=I1. ANALYSIS
A. Defendants’ Metier to Transfec |
The defendants move to tranafer this case to Judge Marsh in
rhe District of Oregon pursuant to 28 U.5.0. 140GA4(a):
For the convenience of the parties and witpesses, in the

interest of justice, a district courl Ray transfer any
civil action to any other district or divialon where it |

might have been brought.
The deferdants centend that the interests of justice would be
sperved hy a Lransfer because Judge Marsh ha3 preaided over 4
rumbar of cases under the ESA involvaing saimon in Ehe Columbia
River. They also argue that it would D& more convenient for
several witnesses and cectain parties to nave this case heard in

Partland rather =han 10 Ssattle

The caurt Finds that it would net be (n tThe LNTLEr=sts of

: Plaintifss alsc move to strike portions of the Ports’

rapiy brief?. This uncpposed motion is grénted: the Ports’ raply
prie® inappropcliately zited unpublished Minth Circuit opinions that

have no precedential walue
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justice to transfer this case. As plaintifis note, thair chal-
lenge to the BiOp for the Project is neither a continuation of the
cases before Judge Marsh invelving the operation of federal dams
an the Columbia and Snake Rivers, nor is it sufficiently related
to Judge Marsh's eontinuing jurisdiction over Columbia River
salmon harvests, The present case involves how deepening a rives
channel will affect salmon and steelhead. The channel involved is
welow tha dams that are at issue in the cases before Judge Marshi

those cases da not raise issues that overlap with this case. Sea.

g.g., Irout Unlimiced v. WHES, Ne. p0=262=-MA (D. Or.); saa alap
Idaho Steelhead and Salmen Unlimived v. United States ArmYy COXO3
of Engingaps, CV 99-170-MA (D. Or.| (dealing with eradication
Caspian terns that fead upon salmon). Justice 13 not served by
transfereing “all things salmen” =n Judge Marsh, even though he

may have developed expartise in applying the ESA to this broad

array of matters.

The court alsc finds that the defendants have Zailed to "make
& strong showing of incenvenience to warrant upsetting the plain-
tiff*s choice of forum.” Qeckec Coal Co. v, Commendgalih Edison
Co., 805 F.2d 634, Ba43 (9" Cir. 1986) inoting that forum non
conveniens considerations are helpful in deciding tranafer motions
under 28 U.5.C. § 1404). Neither private nor public factors weigh

strongly in favor of transfer. Sss id, (listang prlvate and

public factors to be considmred). The partles agree that review
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1] in this case will be based primarily on the administrative record.

2 That record has already been Flled with the court. Furthermors,

3| numerous parties lincluding NMFS and its regional administrater!
2|l zeside in this aistrict, any lnconvenience to Portland residents

*1 in driving to Seattle is minimal, and much of the Project area

’ | lies in this district.

rﬂ The court denies defendants’ motion to transier.

;i B. [efsndants' Motloen To Dismiss

1n! In considering a Fed. R. Civ. P. 12(b)il) motion Eo dismiss,
1|j the court considers whether the court has sub’ect matter jurisdic-
121 tion over the plaintiffs’ claim. “|Gleneral factual allegations
135 of injury resnlting from the defendant's conduct may suflice, for

sa| on a mstion te diamiss wo ‘presumla] that general allegations

15 || embrece those specific facta that are necessary to support the

6 | claim.'* Lujan v. Defendecs of Wildlife, 504 U.5. 3335, 3561
| (1992). |

18 The Ports contend that plaintiffs’ challenge to the Bi0p is |
9 | por yer pipe for review. NMFS contends that the plaintiffs lack
20 astanding to bring this suat. Their arguments are, however, based
21 en the same rationale, ALl the defendants Argue that the court

i
has re jurisdictien =o reviews the NMFS' BiOp for the authorized

2
Project because plaintiffs will not suffer injury and the record
24
will not be sufficiently developed for review until after the
25
Corps has issued a Record of Decision (“ROD™) officlally imple-
24
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manting the Froject. The court disagrees.

=- Eipal AgenCy ACtion

As a preliminary matter, the defendantsz face an uphill battle
in seeking to dismisa plaintiffs’ challenge to NMFS® BiCp because
the defendants concede that the BiDp constitures “final agancy
action” by NMFS, regardleas of the precise mannar in Wvhich the

Corpa ultimataely implements the authorized Project.

In Begnett v, Spear, the Supreme Court held that a biological

opinion for a water projec: constituted “final agency action,”™

regardlass of the fact thaz =he BiOp did not conclusively deter- !
mine the manner in which the vater would be allocated. Hennotl V.
Speac, 520 U.5. 154, 177 (1997). The Court noced that two condi-
tions must be satisfied for An agency actiosnh to be “final®™: ;
{1} the action must mack the “conaummation®™ of the agency’s
decisionmaking process; and (2] the action nust pe one by which
“rights er obligations have bsan determined” or from which “legal
consequences will Elow.” Jd, at 101i-78.

Firat, there is no question that the BiOp constitutes the
conszummation of WMMFS' invelvement in this matter. Pursuant to
Section 7 of the ESA, the Cozps was reqguired to enter into formal

consultation with the HMFS regarding the effect of the Project on

protected apocles. Sgg 50 C.F.R. § 402.14(a). As a result of

this consultation, the MMFS issued 4 no jecpardy BiQp and incidaen-

QORDER
Page = & -




0
11
2
13
14
15
18

ir

21
22
23
fd
<3

26

tal take atatemsnt (“ITS*}." 5ge 50 C.F.R. § 402.14(h}-402.14(3}.
NMFS need not issue additional determimatlions.

Second, “rights or obligations have be=~ datermined” By and
“imgal consequences will flow™ from NMES® £ 3y starute, the
Secretary of the Army was authorized to proceed with the Froject
only if he received a faverable report on the Preject from the
Corps by the end of 19%9, See Water Resources Development Act of
1939, € 101(b)(13), 106 Pub. L. 53, 113 5tat. 260 (Avg. 17, -933).

The Corps’ favorable report was necessarily based, ln part, Upon a

determination that the Project would not jeopardile Lhé CONTinueq

existence of species protected by tho ESA. 3Sgu 18 U.5.C. i

§ 1536(a)(2) (reguiring agencies Lo ensure that amy actions Caken

not violate ESAI. On December 23, 1999, after NMFS issued its “no

jespardy” BiOp and ITS for the Project, the Corps submitied 3
favorable report on Project feasibility to the Secretary of Ehe
Army for transmittal te Congress. The 3tates of Oregon and Waah-
ington have since appropriated 520 million in fulfillment Of coat-
share ceguicementz far the Froject The Corps may now .mplement

the Project consistent with the terms and conditicns >f NMFS' B10p

and ITS5 and without further consultatisn with NMFS. Se0, £.0..

¥ The ITS sets forth the alternatives, measures, terms, and)
conditions under which the proposed action may proceed. Jgo 50
C.F.R. § 402.14(i}. An IT5 accompanies a BiCp if NMF5 makes a
determination of “no jeopardy” to a species or suggests
implemontation of reagscnabla and prudent alterparives ("RFAS"] .

a9 id. I

ORDER f
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Benpett, 520 U.%. at 177-78; Ramssy V. Xanier, 26 F.id 434, 444
{9th Cir. 199€) (moting that ITS is functional eguivalent ol

federal permit when action subject to consultation would be pro-

hibited without ITES].
That MMFS* BiOp constitutes final agency action does not
predeternine the court®s determination of the separate ripanass

and standing imquiries. Nevertheless, finding final agency action

neceasarily informs the constitutional inquiries: regardless of

how the Corps uses the BiOp, the BiOp marked the consummation of

the NMFS* consultation regarding the ESA, and immediate legal
consequences have flowed from the issuance of the BiGp.

2. Ripenaes

The Ports argue that this case will not be ripe for review
until the Corps issues an ROD implementing the plan. The court
disagress.

The ripeness reguiremen: i3 designed “to prevent the courts,
through avoidance of premature adjudication, from entang.ing
themselves in abstract disagreaments over admipistrative policies,
and alsoc to protect the agencies from judicial interference until
an administrative gecision has been formalized and its eftects

felt in o concrete way by the challenging parties.” 366 AbDotL

Laboratoriss v, Gardner, 387 U.S. 136, 148-4% (17967}, pverruiod OO
gther grounds, Califsao v, Sandecs, 430 v.5. 39, 105 [19771). In

determining ripeness, the court examines both the ZiTRESS ef tha

CRDER
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issues for judicial decision ard the hardship to the parties of
withholding court conaideraticon. 3Sge id. at 143, “A case 13
generally consicezsd rips if: (1] the relevant issues are suflfi-
ciently focused to permit judicial resolution without INITRED
factual development; and (2) the parties would suffer a hacdshaip
by the postponement of judicial action.” National Regourcel
Defense Council v. Heouston, 146 F.3d 1118, 1131 (1998).
Plaintiffs’ challenge te NMFS' Bi0p is sufficiently focused
to permit judicial resoclution without furtner factual development.

The "no jecpardy”™ BiOp has set the legal floor for how the Project

must be implemerted in order to comply with the ESA. DBecauase the |

plaineiffs contend that this floor violates the ESA’Ss require-
ments, the fact that the Corps may choose To integrate further
safaguards into the Preject, i.4., assure greater snvironmeantal
safeguards in lioht of the Bilp,' in no way affects the court's

examinatiocnn of tha propac baselina.

As the Suprems Court has noted, “"[a] biclegical Opinion of

the sort rendeced hece sltecs the legal regime to whlch the action

agency is subject.” PBenngtt, 520 U.S. at 165. Although the Corps I

has the power Lo deviate from the 3i0p, Lt would run “substantjal

. The ESA regqulations provide that "[flollowing the
issuanca of a biological copinion, the Fedaral agency shall
determine whether and in what manner to proceed wich the action in
light of ics seczion 7 obligations and the Service's biological
opinion.* S0 C.F.R. § 902.16[c)

CROER
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risk” that its “inexpert” rationale for doling so would be viewed
as arpitrary. Jd. Similarly, although the Corps is “technically
free to disregard” the terms and conditions of an ITS ana proceed
with a proposed action, it does so “at its own paril® because LU
vould no longer be able to claim an exemption from the ES5A’s
prohibition on “taking” endangered species. Id. [citing 16 U.5.C.
§ 1540(a1).

The Ports speculate that the Corps may chsose to implement
the Project in a2 way vholly inconsistent with the BiDp=-8.q.. by
not implementing the Pro‘ect at all or expanding the Projsct--
thereby rendering the Bi0p moot or triggezing additional consulta-
tions with MMFS, Perhaps. But these speculaticons dilfer greatly
from che record bafore the court., The Ports have not shown how
the BiGp is more or less likely to be mocted than any other final
agency acticn and have presented no indication that the Corps will
likely exgand the Pro-ect beyond the preaent Bi0p's coverage.

The practical reality is that the NMFS’ BiOp secved as a signifi-
cant basis for Corgressional authorization of the Project and will
provicde the ZSA guidelines for its modificaticn and implementa-
tisn. The court has bafare it che entizé admipistrative record
with respect to the Bilp.

In additien, the plaintiffs would suffer a hardship by tha
pastpongeent of judicial action while ceferdants would gaim Ao

benefit therefrem. In 1ts corsulting roie, NMFS serves as the

QRDER
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effactive "last word” on ESA complisnce. If that decerminatien
viplates the ESA rothing that the Corps could de in the futuze
would remedy the illegality of NMFS' BiOp. The BiCp has already
been instrumental in securing Congressional authorization for the
Proiect. Plaintiffs nesd not run the additional risk of "bureau-
cratic momentum” buildiag for the Froject through the Corps’
utilisatisn of a possibly flawad 3i0p. Cf, Nogthern CheyYenne
Tripe v, Hodel, BS1 F.2d 1152, 1157 (noting that "[bjureaucratic
rationalizatior and bureaucratic momencum are ceel dangers, to be

anticipated and avoided”); Masmachusetts v, Watt, 71l& F.2d %46

{lst Cir.2983) (Breyer, J.) [™Once large bureaucCraci@s are commit-
ted to a course of sction, it is difficul:t to change that
course--gven if new, or more thorough, NEFR stalemenis are poes
pared and the agency 15 told ¢ ‘redecide.’”).

Furthermore, examining the BiOp now creates nho hardship on
the defendants. IF the 3i0p is held to be 1llegal, the Corps need
not waste resources by proceeding as planned and having the Fro-
ject anjoined at the eleventh nour, If the Bilp :s held To be
legal. then the court’'s determinatlon wil. nave no effect whatso-

ever on the Corpa” planning.

TAe court Find:z that plaintiffs have carr.ed their burden of
demonstrataing that their challenge to NMFS' Bilp is ripe for
adjudication.

FFHEEr
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3. Standing

To demonstrate standing, the plaintiffs must show (1] they
have suffered an "injury in fact” chat is (a) cencrete and partic-
ularized arnd [b) actual or Lmminen:t, no:t conjectural or hypotheti-
eal: (2) the injury is fairly craceable to the challenged action
of the defendant; and (3) that it is likely, as opposed Lo merely
speculative, that the injury will be redressed by a faveorable
decision, t . w Envel .
120 5. Ct. 693, T04 ([2000). XNMFS argues that the plaintiffs
cannot show standing until the Corps issues an ROD implementing
the Project. This arguwment lacks merit.

Plaintiffs allege that ths implementacion of the Project in
accordance with the inadeguata limitations of the BiCp will injure
their amsthetic, conservation, recreational, commercial, scien-
tifiec, and procesural interests. (NWEA Complaint 91 5, 7: CRANE
Complaint 9% 7.) NMFS contends, first, that these allegations
fail te satizfy the “iajury in fact™ element of standing because
any interests asserted by the plaintiffs are purely conjectural
until the Corps makes a firal determination on implementing the

Froject. This argument overlooks, however, both “he proper Stan-

dard of review and the “imminence” of the injury o be redrassed.

In Bgnnett, the court noted that, for the purposes of a
motion to dismiss, general faectual allegations of injusy resulting

from the defendant’s conduct may suffice, and that che court will

ORDER
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1 | presume that genexal allegaticns embrace those specific facts that
2| are necessary to support the claim. gee beapett, 320 U.3. at LEB.
15| Given the Bepnest petitioners” allegation that the amount of water
*} would be reduced by compliance with a Bifp and that they would be
:i adversely affected thereby, it was "easy Lo presume specific [acts
ui under which petitioner’s will be injured--for example, Dy the

[acticn agancy’s] distribution of the reduction pro rata among 1tS

Ly
ﬂ customers.” JId.  Thus, the complaint alleged the requlsite injury 1
g
in fact.

10

. Similarly, the court can peesume specific facts under which

- the plaintiff will be imminently injured: the Corpa will base 1ts

yvo| implementation and any modifications of the Plan an a deficient

a| BiGp. That injury ¢an pe ard snould be correctied impediately.

15| See Beppett, 520 U.5. at 1e7-68 [rejecting contention that there

6] was no injury in fact because action agency had yet Lo actually

17| reduce amount of water allocated to petitioners):. Zme 3lso LQ@N0

18| conservaticn League ¥. Mumma, 956 F.2d 1508, 1515 (9 Cir. 1992)

9 {(“|T)hart the injury be ‘threatened” rather chan ‘acteal’ doea not

20 dafear the [NEPA] claim.*]: Sierra Club, Lone 5tar Chapler ¥.

2 Cedar Point 0il Co.. 73 F.3d 546, 538 (3" Cir. 199¢) (™That this
2 g
injury is couched in terms of future impairment rather than past
23
impairment is of no moment.”).’
ol |
5 ! The court is unpersuaded by NMFS' attempt to distingulsah
s Begnpett. NMFS contends that in Benneti the action agency had
ORDER
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MMF5 alsc contests compliance with the second and third

2 standing regquirements, contending that any injury suflered by the |
3| plaintiffs is neither "fairly traceable® to NHFS' BiOp, nor
! "redrassable” by a favorable ’udicial ruling because the CTorps

*| rerains the ultimate responsibilizy for derermining whether and

how a proposed action shall go forward, and thas detesmination
7
| necessarily takes plece only after an ROD :ssues.' Thia argument

fails, The BiOp has a determinative effect upen the Corps’

9
decisionmaking and setting aside the BiOp would likely alter how
10
" and whether the Project is implemented.
- The Corpa should be “to put it mildly, keenly awaze of the |

virtually decerminative effect” of the BiCp upca the Project: NMES |
;a| 15 providing an expert opinion Tegerding compliance with thne ESA.

'8 Bepnett, 520 U.S5. at 169-70, Given this, and given plaintifis’ i
18l allegation that with a different BiOp the Cozps might not be l

a7 4 implementing the Froject or would preceed in a different manner,

i already decided to restrict lake levels in accordance with the BCp
'# ] but had yet to choose the allocation system for deing so, while ,
l here the Corps canne: yet follow the Biop's recomwandations because
it has yet to imploment the Project. The court disagrees. Here,
21 as in Bannett, it is clear that any decisions that the Corps makes,
including whether to implement the Project and in what form, must
be guided by the Bidp. 5¢¢ Bepnett, 520 U.5. at 169 [(noting tThat

20

?E "while the Service's Biological Opinion theoretically serves an
23 ‘advisery fusction,® in reality it has a powerful coercive elfect |
on the action agency”] (citation omitted): 50 C.F.R. § 405.15{aj.
44
- The court notes that NMFS has apparestly conceded the |
25 second prong of the starnding testc by not arguing it in 1EE raply
orief.
Fi.
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Lt 1% not difficult to conclude that the plaintiffs have met their

i modest burden at this stage of the litigation of alleging an
2l injury "fairly traceable” to the Bidp chat will “likely™ oe re-

- dressed 1f the Bidp is set as:de Benngtt, 520 U.5. at 1T70-71

5
The c¢ourt finds that plaintiffs have carried their burden of

showing that they have standing te bring this suit.

1fl COMNCLUSTION
Defandants' motione to transfor and co dismiss are DENIED.

DATED at Seattle, Washington this dth day of Auguat, 2000.
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